COORDINATION IS THE PROCESS DEVELOPED AND ESTABLISHED BY
CONGRESS AS A MANDATE TO ADMINISTRATIVE AGENCIES TO USE
ALL PRACTICABLE MEANS TO REACH CONSISTENCY BETWEEN
FEDERAL ACTIONS AND PLANNING AND THE LOCAL GOVERNMENTS.
By Fred Kelly Grant, JD, University of Chicago School of Law; BA College of Idaho; Member,
Maryland State Bar Association since 1963
(Preface: In developing this Brief, I obviously did not work alone. This version became a real tool with the help of Staci Grant, Jon Grant and
members of the Board of Directors of Trademark America where I served as a member of the Board. The person who “put me onto”
coordination as a strong principle of law that could work through local government, and on to the true importance of such local governments
in framing policy for the federally managed lands was Bert Smith on a cold, snowy day in Jordan Valley when I was deprived of a warm
afternoon of football to do a good deed for friend Dick Bass and learn what I could about a process that could save the ranchers of Owyhee
County, Idaho. The legendary Chuck Cushman taught me how “coordination” could be used as a political tool in behalf of local governments.
Much of the background was developed when I served as Member of the Board and then President of Stewards of the Range, then when I
served as President of American Stewards of Liberty, and then as President of Trademark America where I worked when I put together this first
formal brief. In all those assignments I worked on and smoothed the edges of the argument with aid from Margaret Hage Byfield, Dan Byfield,
Mike Dail (Chairman of the American Stewards Board), other members of the various Boards, Sean Curtis and Carolyn Carey who listened,
learned and brought coordination to Modoc County In California, Katherine Lehman who fought a herculean fight to persuade Jackson
County of Oregon to help its citizens by forcing agencies to follow the law and who travelled endlessly with me in our almost thespian tour to
convince people that Congress enacted the laws---they just had to ask. As preparations for the originally slated lawsuit moved along, the
Sheriffs of Northern California participated in conferences, learning the operational methods of coordination, so that they could do their duties
as local law enforcement heads to protect their counties: Sheriffs Dean Wilson of Del Norte, Jon Lopey of Siskiyou, Gil Gilbertson of Grant, and
others followed in the footsteps of Sheriff of Owyhee County, Idaho Gary Aman who worked with me and with Owyhee County’s
Commissioners and Coordination Planning Commission to make the Owyhee County program a model. Finally, but by no means least helpful
in the work leading up to the point at which this brief was drafted, were Nick Dranias, Constitutional Director of the Goldwater Institute who
picked coordination as one of the ten top principles that can be used by local governments to restore an actual, working federalism. Nick and I
presented the coordination concept to the American Legislative Exchange Council which adopted it and offered it as a Model State Statute.)

THIS DOCUMENT BEGAN AS A WHITE PAPER TO BE SENT TO CHIEF OF THE
FOREST SERVICE TOM TIDWELL. The Chief appeared as a guest speaker at
the Andrus Symposium on Public Policy and Lands a few years ago in Boise
at Boise State University. I was also asked to speak at that meeting on the
reasons why I thought the Owyhee Initiative Process had worked as a
coalition in Idaho; Craig Gehrke was my co-speaker, he had served as vice
chairman of the Owyhee Initiative Board. I had suffered a severe head
injury during an auto accident just a few days prior to the event, and even
though I had been released from the hospital, I didn’t feel up to par and was
considering not appearing, but to let someone else make my presentation.
I did go to the reception the night before the scheduled presentation and
met the Chief with Governor Andrus who I had served as counsel prior to his
being named Secretary of Interior. Then I spoke with Rocky Barker, the
famed writer on the environment for the Idaho Statesman, and he told me
that one of Tidwell’s high level staff had come out just to find out how we

managed to make the Owyhee Initiative work----the Initiative brought to the
table ranchers, most all the environmentalist groups in the State, local
governments and recreation users to draft a workable plan that was enacted
in and as part of the 100 land use bills that Senator Reid patched together.
It was one of the first bills that President Obama signed.
When I presented that morning at the Symposium I made a very specific,
pointed statement that the Forest Service DID NOT FOLLOW THE LAW WHEN
IT CAME TO WORKING WITH LOCAL GOVERNMENTS---by comparison, I said
that the BLM had learned something about the law, at least in Idaho, and
had become a good coordination partner. I made the point looking right at
the Chief and I saw the look of interest that said to me it was time to one on
one discuss the concept with him.
He sought me out at the lunch break, and obviously we did not have time to
go over the entire concept and what it means to the agencies, but I told him
that several people working with me had requested that I put together a
white paper on coordination and how it works. I explained my intention to do
so with the Chief and offered to send him a copy. He gave me his personal
card and asked me to send it to his personal email so that he would be sure
to see it. I did explain that it is a concept that is well known by all the
federal agencies because they all have provisions made for coordination in
their own rule books.
Things were left that way for several weeks without my getting back to
finishing the paper. In the meantime, the Counties of Shasta, Del Norte,
Siskiyou and Modoc decided that they wanted to sue the Forest Service for
non-compliance with the coordination requirement regarding the opening of
(or restraint from closing) roads in the National Forests---the Service was
using maintenance shortages to justify closing of roads that Shasta County,
for one had detailed closely as having been open on a Forest Service map.
The Four Counties’ county counsel met and requested that I take lead
counsel role with them in the lawsuit. One of counsel said “If I’m stuck on a
question from the Court, I want the guy who started all this right there with
me to answer.” I agreed to take on the assignment, and then it became
clear that there were two counties in New Mexico who would want to join,
two in Idaho, three in the rest of the west, and an Irrigation District in
Montana.

So, I suggested to the Shasta County Board which had been the one whose
county counsel persuaded to be number 1 in the project, that before filing
suit I submit to Chief Tidwell the White Paper I had told him about, and
advise him that the document didn’t persuade him, then we were going to
sue in the District of Columbia for at least 20 national forest counties.
By the time I got around to the “White Paper” , thus, it had become time to
convert it into a brief format. I did so and explained the fact of imminent
litigation unless the Forest Service gave in to the law.
I submitted the brief to Tidwell and after he read the brief, he asked me to
meet with his director of planning and his head of ecosystem forest
planning. I was delighted because it was ecosystem planning that stood as
the base for what was happening in closing down the forests.
After about a one and a half hour meeting---they had both read the brief
prior to the meeting, they asked me to speak with the Regional Forester
over the five national forests that would have to be involved in the lawsuit:
Randy Moore. I had a very difficult time getting an appointment set up.
But once it was set, my assistant, Stacy Grant, and I arrived for the meeting
only to be told that the meeting room had not been reserved and Mr. Moore
was engaged in phone calls all morning. We were told that it would be
impossible to see him even though we had traveled from Boise, Idaho to
Sacramento just to see him.
Staci got on the telephone and called the Chief’s office in DC and was quite
surprised when Chief Tidwell answered his extension. He said his secretary
was off copying so he was answering the telephone. She told him of our
plight and he said not to worry it, that he would take care of it. We sat
down and read some Forest Service Magazines for a few minutes, and then
were escorted up to see Supervisor Moore who “has been anxiously awaiting
the opportunity to visit with you. There must have been a mixup in the
instructions to the front desk”
We met with Moore for two hours, and during that time he tried several
times to promote the use of cooperation through cooperative agreements. I
said we would be interested in that ONLY IF THE COOPERATION
AGREEMENTS WERE WRITTEN IN SUCH A WAY THAT THEY INCLUDED THE
SAME RESULT THAT WOULD BE REACHED IN COORDINATION: using all
practicable reasons to find justification to reach consistency between the

federal action and local handling of land issues. We did not budge, and
finally I said “I know you’ve spoken to either the Chief or one of his subChiefs and know that you’ve been told to “coordinate”, and I know that
you’ve read the brief you have in front of you and have had plenty of chance
to ask your counsel to review it, so I don’t know why we are still talking in
terms of cooperation. The statutes say, and your rules say, and the cases
say, that you MUST, you ‘SHALL’ COORDINATE.”
Finally as our session wound down, he said that he would direct all his forest
supervisors to coordinate in the terms of the statute with any local
government that wanted to coordinate and to the extent they wanted to
coordinate. Those Counties that wanted to coordinate saw Travel
Management Plans being called back in for meetings with the Boards of
Supervisors for purposes of review of roads and trails that the Service had
just arbitrarily closed. As a result, the law suit was not needed and was
never filed. I simply changed the White Paper title to the following:
A WHITE PAPER comprehensively describing the coordination process as it is mandated by
Congress and by the Secretaries of Agriculture and Interior, prepared in the format of a brief to
be filed in any litigation necessary to enforce the coordination mandates.
By: Fred Kelly Grant
November 19, 2010*
*Even though the brief was written in 2010, the only things that have changed have been to the advantage of local governments. During the 10
years that the Owyhee Initiative was in progress, the material became dated, and Congress had many opportunities to diminish, rescind, water
down, or completely throw out the statutory language that makes coordination with local governments a MANDATE. It did not do so; and in
fact several agencies strengthened their rule requirements. In addition, the Goldwater Institute has now introduced Coordination as one of Ten
Principles that can be used to restore federalism to local governments. For that reason, the following brief is still the beginning point, and must
be expanded to include additional citations.
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FEDERAL STATUTES AND AGENCY REGULATIONS
REQUIRE THAT FEDERAL AGENCIES COORDINATE
WITH UNITS OF LOCAL GOVERNMENT IN ORDER TO
ATTEMPT TO RESOLVE CONFLICTS BETWEEN LOCAL
AND FEDERAL PLANS AND POLICIES.

A. THE COORDINATION PROCESS IS DEFINED BY
CONGRESS AS A GOVERNMENT TO
GOVERNMENT COMMUNICATION PROCESS
BETWEEN FEDERAL AGENCIES AND UNITS OF
LOCAL GOVERNMENT.
B. THE CONGRESSIONAL DEFINITION AND THE

AGENCY DEFINITIONS PRESCRIBE ELEMENTS
OF COORDINATION WHICH MUST BE
IMPLEMENTED BY THE AGENCIES TO ASSURE A
MEANINGFUL INVOLVEMENT OF LOCAL
OFFICIALS IN THE DEVELOPMENT AND
IMPLEMENTATION OF PLANS AND POLICIES.
C. THE ELEMENTS REQUIRE CONSIDERATION OF

CONFLICTS BETWEEN LOCAL AND FEDERAL
PLANS AND POLICIES AND METHODS FOR
RESOLUTION OF THE CONFLICTS.
D. THE ELEMENTS REQUIRE IN NEPA PROJECTS

THAT THE DEIS DISPLAY FOR PUBLIC REVIEW
THE CONFLICTS THAT EXIST AND THE
POTENTIAL RESOLUTION OF SUCH CONFLICTS.
E. COURT DECISIONS HAVE HELD THE

DEFINITION OF COORDINATION FOUND IN
STATUTES AND REGULATIONS BINDING ON THE
AGENCIES.

A.
THE COORDINATION PROCESS IS DEFINED
BY CONGRESS AS A GOVERNMENT TO
GOVERNMENT COMMUNICATION PROCESS
BETWEEN FEDERAL AGENCIES AND UNITS OF
LOCAL GOVERNMENT.

1. WHAT COORDINATION “IS”
Congress has required that the Bureau of Land Management and the
United States Forest Service “coordinate” with units of local
government within the planning process that is used to develop
federal plans, policies and management actions.
The definition
that Congress provides for the term demonstrates that
“coordination” is in fact a form of mutual intergovernmental
communication between federal management agencies and units of
local government on a government to government basis.
The Congressional definition, the legislative history of the
section of the Federal Land Policy Management Act that contains
the definition, and the interpretation given to the
Congressional definition by the Secretary of Interior (through
the Interior Planning Rules) and the Secretary of Agriculture
(through the 1982 Planning Rules, and the Travel Management
Rules) all make it clear that the goal envisioned by Congress
and the Secretaries was that the coordination process would
resolve conflicts between federal and local government.
To that end, the agencies are directed by Congress and the
Secretaries to involve local officials in a meaningful way in
the development of federal plans and policies. The agencies are
directed to begin the coordination process at the earliest
possible time in the development, so that conflicts can be taken
into account and resolution can be attempted before the plan or
policy is ever put into place.
The Congressional mandate and the Secretaries’ implementation
regulations set forth very specific steps that must be followed
in the intergovernmental coordination process. Those steps

include review and analysis by the federal agencies of any
relevant local plans or policies early in the development
process. During that review and analysis if the federal agency
personnel discover conflicts between what the federal agency
proposes and an existing local policy or plan, those conflicts
must be discussed with the local government. The agency
personnel must weigh the impact of the federal plan or policy in
on local government in view of the conflicts. After this
analysis is complete, the federal agency must review possible
alternative measures that could be used to resolve the
conflicts.
The rationale for the Congressional mandate that was enacted
into federal law in 1976 is certain: it is for the best of the
federal government, for local government, and for the people who
use the public lands and forests if conflicts are resolved at
the governmental communication table. If the conflicts have to
be taken to a court for decision, the waste of money and time is
absurdly damaging. The agencies are already involved in
multiple lawsuits brought by those who oppose multiple uses of
the forests and public lands. Staff personnel have been removed
from quality field management work to become paper pushers to
ready court files. The ultimate goal Congress has set for the
“coordination” process is CONSISTENCY between federal and local
plans, policies and actions.
The Owyhee Initiative Project that was enacted as the Owyhee
Public Lands Management Act of 2009, is hailed as a successful
collaborative project that resolved decades old land use
conflicts. The Project that will be described herein was formed
by a County that had been involved in a successful coordination
process with the Boise District and Twin Falls District of the
Idaho State BLM office for two decades. Through those two
decades, relationships between the BLM offices and the County
Commissioners had vastly improved because of engagement of the
County and BLM in the coordination process. The improved
governmental relationship resulted in a closer relationship
between permittees and the BLM managers than had ever been
experienced in Owyhee County in southwestern Idaho.
The success of the government to government coordination
relationship demonstrated to conservation groups that the best

way to resolve many existing conflicts in land use was to
attempt to join the planning table with the County. Joint and
cooperative work associations were formed under and within the
Initiative Project. BLM participation in the coordination
process made possible the working collaborative team that
developed the Initiative Project.
In those areas in which the federal agencies have made a good
faith effort to follow the law as to coordination, amicable
resolution of issues can be reached. In many cases such
resolution has been made as to issues that have been divisive
for decades. If the process is used and followed as directed by
Congress and the Secretaries, it becomes a means to amicably
resolve conflicts. All citizens of the nation are benefited by
civil resolution of land use issues.
2. COORDINATION IS NOT COUNTY SUPREMACY!
Point A 1 describes what coordination “is”. Before developing the law found
in statutes, regulations and case decisions, as to what the parameters of
coordination are and what the obligations of the agencies are, we must take
time to set one thing straight for this Record and for the meaning of
coordination that is being put forward by the Counties and units of local
government.
What local government commissioners, supervisors and other elected
officials have found is that often agency personnel will balk at suggestions
that the coordination process be established. Agency personnel have often
opposed coordination because they understand it to be just another way for
expressing the defunct and discredited “county supremacy” concept that was
promulgated in the early 1990s.
Coordination is not COUNTY SUPREMACY. None of the local governments
signing on to this Brief urge establishment of county supremacy. They are
well aware that the old county supremacy proposals were and are
unconstitutional. None of the local governments signing on to this Brief ever
urged, relied on, or even suggested adoption of the county supremacy
concept.
It perhaps seems unusual that time will be taken to explain what the
coordination process is “not” in the eyes of the local governments signing on

to this Brief. They do however believe that the sooner the disclaimer of
county supremacy concepts is furnished to the agencies and the court, the
quicker the parties can become focused on what is the law that is being
urged by the local government signators to this Brief. It is not County
Supremacy.
A fuller discussion of “county supremacy” will be set forth herein in order to
demonstrate the difference between “coordination” and the concepts of
“county supremacy”, “cooperation” and “consultation”. But, that fuller
discussion will take place after discussion of what coordination is. We simply
wanted to get the “county supremacy” red herring out of the way before
even beginning to discuss the elements of coordination.

3. THE COORDINATION PROCESS IS ENACTED BY CONGRESS
IN THE FEDERAL LAND POLICY MANAGEMENT ACT
a. The statute and the legislative history of the statute.
The first Congressional mandate of coordination appeared in the
Federal Land Policy Management Act passed and signed into law in
1976.
Until the early 1970s the policy of the federal government was
that the vast western rangelands would be disposed of through
sale or exchange. Administrations prior to that of Richard
Nixon and Congress considered the ownership and management of
those lands to be temporary. That position was symptomatic of
the Colonial view that the western lands were a burden, a burden
to be shed in order to save money and management time.
The Taylor Grazing Act was enacted to provide temporary
management in a form designed to bring some order to the method
of claiming and grazing the lands. But, the Act made it clear
that the federal government would eventually dispose of those
lands.
When the Nixon administration and the leadership of Congress
agreed that the federal government should retain permanent
ownership of the lands, it became necessary to develop a
comprehensive management protocol. Through the early 70s
Congress worked on that management protocol, considering through

two sessions whether to put the lands under the Forest Service,
or put the lands and the forests under the Bureau of Land
Management. The chess game for management authority continued
for several years until the decision was made to place the
rangelands under the BLM and maintain management of the Forests
and Grasslands under the Forest Service.
As the debate continued, Congress considered many changes to
management of the National Forests and a brand new protocol for
the rangelands. Changes to the Forest acts and consideration of
the contents of FLPMA occurred simultaneously within the
committee structure of the Congress.
FLPMA PROVISIONS REQUIRING COORDINATION
Senator Robert Packwood of Oregon sponsored an amendment to the
FLPMA version proposed by the Committee, an amendment that
required the BLM to “coordinate” with local governments. His
amendment was basically the language as it appeared in, and
continues today in the law at 43 United States Code Section
1712:

“The Secretary shall, with public involvement and consistent with the terms and conditions of
this Act, develop, maintain, and, when appropriate, revise land use plans which provide by tracts
or areas for the use of the public lands. Land use plans shall be developed for the public lands
regardless of whether such lands previously have been classified, withdrawn, set aside, or
otherwise designated for one or more uses.
(b) Coordination of plans for National Forest System lands with Indian land use planning and
management programs for purposes of development and revision
In the development and revision of land use plans, the Secretary of Agriculture shall coordinate
land use plans for lands in the National Forest System with the land use planning and
management programs of and for Indian tribes by, among other things, considering the policies
of approved tribal land resource management programs.
(c) Criteria for development and revision
In the development and revision of land use plans, the Secretary shall—
(1) use and observe the principles of multiple use and sustained yield set forth in this and other
applicable law;
(2) use a systematic interdisciplinary approach to achieve integrated consideration of physical,
biological, economic, and other sciences;
(3) give priority to the designation and protection of areas of critical environmental concern;
(4) rely, to the extent it is available, on the inventory of the public lands, their resources, and
other values;
(5) consider present and potential uses of the public lands;
(6) consider the relative scarcity of the values involved and the availability of alternative means
(including recycling) and sites for realization of those values;
(7) weigh long-term benefits to the public against short-term benefits;

(8) provide for compliance with applicable pollution control laws, including State and Federal air,
water, noise, or other pollution standards or implementation plans; and

(9) to the extent consistent with the laws governing the administration of
the public lands, coordinate the land use inventory, planning, and
management activities of or for such lands with the land use planning and
management programs of other Federal departments and agencies and of the States and
local governments within which the lands are located, including, but not limited to,

the statewide outdoor recreation plans developed under the Act of September 3, 1964 (78 Stat.
897), as amended [16 U.S.C. 460l–4 et seq.], and of or for Indian tribes by, among other things,
considering the policies of approved State and tribal land resource management programs.

In implementing this directive, the Secretary shall, to the extent he finds
practical, keep apprised of State, local, and tribal land use plans; assure that

consideration is given to those State, local, and tribal plans that are germane in the development
of land use plans for public lands; assist in resolving, to the extent practical,

inconsistencies between Federal and non-Federal Government plans, and shall
provide for meaningful public involvement of State and local government
officials, both elected and appointed, in the development of land use
programs, land use regulations, and land use decisions for public lands,
including early public notice of proposed decisions which may have a significant impact on nonFederal lands. Such officials in each State are authorized to furnish advice to the Secretary with
respect to the development and revision of land use plans, land use guidelines, land use rules,
and land use regulations for the public lands within such State and with respect to such other

Land use plans of the
Secretary under this section shall be consistent with State and
local plans to the maximum extent he finds consistent with
Federal law and the purposes of this Act. “
land use matters as may be referred to them by him.

The fact that Congress was considering the coordination process
for both the Forest Service and the BLM simultaneously slips
into this section of the statute through the inclusion of the
“Secretary of Agriculture” coordinating with Indian Tribes.
The Legislative history of FLPMA shows that at least the BLM
opposed the “coordination” language and urged Congress to delete
it because it would make their job of managing the federal lands
more difficult. Obviously Congress thought that was the
objective of the language, by insisting that the management
agencies work closely with local governments. There is language
in the legislative history that makes it clear that Congress
believed that federal land management was critical to the
economic well being of local governments reliant on property
taxes for revenue. So the Packwood amendment became law.
Clearly the Congressional goal was consistency.

NATIONAL FOREST MANAGEMENT ACT MANDATE
Because the work on developing the comprehensive management
protocol of FLPMA took much longer than did the revisions of the
Forest management process already in place, the National Forest
Management Act was passed prior to enactment of FLPMA. The
NFMA, in 16 United States Code, section 1604(a) requires that the
Secretary of Agriculture “shall develop, maintain, and, as appropriate, revise land and resource
management plans for units of the National Forest System, coordinated with the land and
resource management planning process of State and local governments and other federal
agencies.” Sub section (e) of Section 1604 provides that in developing, maintaining and revising
plans for units of the National Forest System the Secretary “shall assure that such plans…include
coordination of outdoor recreation, range, timber, watershed, wildlife and fish, and wilderness.”
The section 1604(a) coordination requirement is completely distinct from the “public
participation” element of plan review referred to in sub section(d). In the “coordination” subsection there is no mention of the “public” or “interested public”. There is a distinct process
directed for the relationship between the Forest Service and local governments.
Congress did not spell out the long, detailed definition of “coordination” in the National Forest
Management Act as it did in FLPMA, but simply required “coordination” by the Service with
local governments. There is absolutely nothing in the legislative history to show that Congress
intended a different definition of “coordination” to bind the Forest Service. In fact, after
adopting the definition of “coordination” in FLPMA, Congress later passed the Range Land
Renewable Resources Planning Act which states that the Secretary “shall develop, maintain and,
as appropriate, revise land use and resource management plans for units of the National Forest
System coordinated with the land and resource management planning processes of State and
Local governments.”
THE 1982 FOREST SERVICE PLANNING RULES MANDATE
The Secretary of Agriculture obviously believed that the Congressional definition of
“coordination” bound the Forest Service, because when he issued the 1982 Planning Rules, he
laid out the duty to “coordinate” in a manner at least as inclusive as Congress had in FLPMA.
The 1982 planning rules are the rules that the Forest Service must follow until new rules and
regulations are issued in compliance with NEPA. On December 8, 2009 the Secretary published
in the Federal Register a notice of intent to prepare an environmental impact statement for
issuance of new planning rules. The Federal Register notice stated: “The agency’s expectations
based upon its experience with the 2000 rule is that National Forest and Grasslands will use
the 1982 rule provision, as permitted by the transition provisions of the 2000 rule, to
revise and amend plans until a new planning rule is issued.” So by order of the Secretary of
Agriculture the 1982 planning rules are applicable.
In those rules, 32 CFR Section 219.1 states the purpose and principles guiding the
“process for developing, adopting, revising land and resource management plans for the National

Forest System.” Sub-section B of Section 219.1 provides that “Regional and forest planning be
based on the following principles:
…(9) Coordination with the land and resource planning efforts of other Federal agencies,
State and Local governments, and Indian Tribes;
(10) Use of a systematic, inter disciplinary approach to ensure coordination and
integration of planning activities for multiple-use management;.”
Section 291.7 of the 1982 planning rules is entitled “Coordination with other public
planning efforts.” Sub section (a) requires that “The responsible line officer shall coordinate
regional and forest planning with the equivalent and related planning effort of other Federal
agencies, State and local governments, and Indian tribes.”
The remaining portion of section 291.7 then defines the elements of coordination which
must be followed by the responsible officer of the Forest Service. Sub paragraph (c) requires that
“The responsible line officer shall review the planning and land use policies of other Federal
agencies, State and local governments, and Indian tribes.”
The Secretary provided that the Service’s review “shall include” all of the following:
“ (1) Consideration of the objectives of other Federal, State and local governments, and
Indian tribes, as expressed in their plans and policies;
(2) An assessment of the interrelated impacts of these plans and policies;
(3) A determination of how each Forest Service plan should deal with the impacts
identified; and
(4) Where conflicts with Forest Service planning are
identified, consideration of alternatives for their resolution.”
Sub section (d) of 219.7 requires that in “developing land and resource management
plans” the responsible line officer “shall meet with…representatives of other Federal agencies,
local governments, and Indian tribal governments at the beginning of the planning process to
develop procedures for coordination.” The rule also requires that in developing the forest plan,
the responsible line officer shall seek input from “local governments…to help resolve
management concerns in the planning process.”
Finally, sub section (f) of 219.7 requires that “A program of monitoring and evaluation
shall be conducted that includes consideration of the effects of National Forest management on
land, resources, and communities adjacent to or near the National Forest being planned and the
affects upon National Forest management of activities on nearby lands managed by…other
government agencies or under the jurisdiction of local governments.”

Even more recently, when the Forest Service began its round of transportation route
considerations, the Secretary issued Travel Management Rules that required coordination with
local government in “designation of roads, trails and areas for motor vehicle use” Travel
Management Rules, 37 CFR Section 212.253.

THE BLM RULES MANDATE COORDINATION
The Secretary of Interior issued a regulation that clearly
defined what steps BLM responsible officers must take in order
to comply with the FLPMA mandate of coordination with local
government.
In 43 CFR Section 1610.3-1 the Secretary issued the following
regulation:
1610.3-1 Coordination of planning efforts.
(a) In addition to the public involvement prescribed by §1610.2, the following coordination is to be accomplished with
other Federal agencies, state and local governments, and federally recognized Indian tribes. The objectives of
the coordination are for the State Directors and Field Managers to:
(1) Keep apprised of non-Bureau of Land Management plans;
(2) Assure that BLM considers those plans that are germane in the development of resource management plans for
public lands;
(3) Assist in resolving, to the extent practicable, inconsistencies between Federal and non-Federal government plans;
(4) Provide for meaningful public involvement of other Federal agencies, State and local government officials, both
elected and appointed, and federally recognized Indian tribes, in the development of resource management plans,
including early public notice of final decisions that may have a significant impact on non-Federal lands; and
......
(d) In developing guidance to Field Manager, in compliance with section 1611 of this title, the State Director shall:
(1) Ensure that it is as consistent as possible with existing officially adopted and approved resource
related plans, policies or programs of other Federal agencies, State agencies, Indian tribes and local
governments that may be affected, as prescribed by §1610.3–2 of this title;
(2) Identify

areas where the proposed guidance is inconsistent with such policies, plans
or programs and provide reasons why the inconsistencies exist and cannot be
remedied; and
(3) Notify the other Federal agencies, State agencies, Indian tribes or local

governments with whom
consistency is not achieved and indicate any appropriate methods, procedures, actions and/or
programs which the State Director believes may lead to resolution of such inconsistencies.

In the succeeding section, 1610.3-2, the Secretary made it quite
clear that coordination was not to be mere cooperation or

discussion, was not to be mere listening to the words of the
local government officials. He mandated that coordination was
to be focused on reaching consistency between federal and local
policies to the “maximum extent” permitted by federal law.
He also made it clear that absence of a formal local plan did
not permit the federal agency to evade the reach for
consistency. The second paragraph in the following section
states clearly that when there is no formal local plan, the
federal agency must seek consistency with any local policy on
the issue being addressed by the federal government.
Further, the Secretary made it clear that this obligation of
reaching for consistency is so important that the State Director
of BLM must submit to the Governor of the State any discrepancy
or inconsistency between the federal plan and the local policy.
The rule provides that if the inconsistency cannot be resolved,
there is an appeal to the National Director of the BLM.
With these provisions it is clear that the Secretary of Interior
put the greatest possible emphasis on the need to seek
consistency between federal and local policies, plans and
actions.
The specifics of 43 CFR 1610.3-2 are as follows:
“§ 1610.3-2 Consistency requirements.

a) Guidance and resource management plans and amendments to management framework plans
shall be consistent with officially approved or adopted resource related plans, and the
policies and programs contained therein, of other Federal agencies, State and local
governments and Indian tribes, so long as the guidance and resource management plans are
also consistent with the purposes, policies and programs of Federal laws and regulations
applicable to public lands, including Federal and State pollution control laws as implemented
by applicable Federal and State air, water, noise, and other pollution standards or implementation
plans.
(b) In the absence of officially approved or adopted resource-related plans of other Federal
agencies, State and local governments and Indian tribes, guidance and resource
management plans shall, to the maximum extent practical, be consistent with officially
approved and adopted resource related policies and programs of other Federal agencies,
State and local governments and Indian tribes. Such consistency will be accomplished so long
as the guidance and resource management plans are consistent with the policies, programs and
provisions of Federal laws and regulations applicable to public lands, including, but not limited
to, Federal and State pollution control laws as implemented by applicable Federal and State air,
water, noise and other pollution standards or implementation plans.

(c) State Directors and Field Managers shall, to the extent practicable, keep apprised of State and
local governmental and Indian tribal policies, plans, and programs, but they shall not be
accountable for ensuring consistency if they have not been notified, in writing, by State and local
governments or Indian tribes of an apparent inconsistency.
(d) Where State and local government policies, plans, and programs differ, those of the higher
authority will normally be followed.
(e) Prior to the approval of a proposed resource management plan, or amendment to a
management framework plan or resource management plan, the State Director shall submit to the
Governor of the State(s) involved, the proposed plan or amendment and shall identify any known
inconsistencies with State or local plans, policies or programs. The Governor(s) shall have 60
days in which to identify inconsistencies and provide recommendations in writing to the State
Director. If the Governor(s) does not respond within the 60-day period, the plan or amendment
shall be presumed to be consistent. If the written recommendation(s) of the Governor(s)
recommend changes in the proposed plan or amendment which were not raised during the public
participation process on that plan or amendment, the State Director shall provide the public with
an opportunity to comment on the recommendation(s). If the State Director does not accept the
recommendations of the Governor(s), The State Director shall notify the Governor(s) and the
Governor(s) shall have 30 days in which to submit a written appeal to the Director of the Bureau
of Land Management. The Director shall accept the recommendations of the Governor(s) if
he/she determines that they provide for a reasonable balance between the national interest and
the State's interest. The Director shall communicate to the Governor(s) in writing and publish in
theFederal Registerthe reasons for his/her determination to accept or reject such Governor's
recommendations.
[48 FR 20368, May 5, 1983, as amended at 70 FR 14567, Mar. 23, 2005]”
SUMMATION: The Statutes require that the Forest Service and the BLM coordinate with local
government in a real, good faith, meaningful effort to reach consistency between federal and
local plans, policies, and management actions. The Secretaries of Agriculture and Interior
implemented the statutory requirements with specific regulations specifying the steps that their
responsible officers must take to comply with the law’s requirement to work toward consistency
through the defined “coordination” process.

WHAT COORDINATION IS “NOT”
1. Coordination is NOT ‘COOPERATION’ OR ‘COOPERATING
AGENCY’

Had Congress intended that the BLM and Forest Service
only “cooperate” with local governments, it certainly would have
said so. The word “cooperate” is not unknown to Congress; in
fact it is used many times in the text of the statutes governing
the BLM and the Forest Service. Instead, Congress ordered the
agencies to “coordinate” and spelled out the steps that must be
taken as part of “coordination”. The Secretary of Agriculture
did not define “coordination” as being mere “cooperation”. The
term “cooperation” does not require a reach toward consistency,
in fact it does not even contemplate or infer that consistency
must be reached in order for agencies to “cooperate”. But,
“coordination” does require the reach toward consistency.
Throughout the west local governments are experiencing a
tendency on the part of Forest and Regional Supervisors to
hesitate, to the point of refusal, to coordinate as mandated by
Congress and the Secretary of Agriculture. The Service
encourages local governments to accept a much lesser role called
“cooperating agency” status. Local governments which succumb to
this insistence lose the opportunity to negotiate for
“consistency”. In fact, they lose the opportunity to negotiate
at all, giving up their status in favor of sitting at a planning
table with no leverage whatever.
Coordination as mandated by Congress, and spelled out by the
Secretary in the 1982 Planning Rules is NOT THE SAME AS
COOPERATION OR COOPERATING AGENCY.
A real life example of the difference between the terms can be
found in Fremont County, Wyoming. For several years, the
Fremont County Commissioners were involved with the Forest
Service’s interdisciplinary planning team as a “cooperating
agency”. The County grew frustrated and concerned because their
input during planning sessions never saw the light of day in the
Service’s drafts. Not only was the County position not adopted,
it was never even discussed; no reasons were given for
discounting the County’s input.
Ultimately, the Commissioners, with help from the American
Stewards of Liberty, advised the Forest Supervisor that the
County intended to engaged in the “coordination process”. At a
meeting with the Supervisor the Commissioners agreed that they

would continue at the planning table, but that the provisions of
“coordination” must be strictly followed. The Commissioners
made it clear that they understood that the coordination process
placed local government on a higher, separate plain than the
position given to the general public.
As a result of the County’s action, its input began to be really
considered. When a draft of the plan was finished, the
Supervisor told the Commissioners that the draft was off to D.C.
for approval and then would be released to the Commissioners and
the general public at the same time. The Commissioners objected
to that, insisting that inconsistencies between local and
federal positions must be worked through before public release.
When the Forest Supervisor balked, the Commissioners sent a
letter to the Department of Justice that was a basic notice of
intent to sue. Within days, the Supervisor reconsidered and
presented the draft and underlying data to the Commissioners for
mutual review and consideration of alternatives for resolution
of conflicts. THEREIN LIES THE BASIC DIFFERENCE BETWEEN

COORDINATION AND COOPERATION.
In California Resources Agency v. United States Department of
Agriculture,(September 29, 2009), the federal district court for
the Northern District of California held firmly that the Forest
Service is obligated under the National Forest Management Act as
well as its own planning rules to “coordinate” with local and
state government. In that case, the state of California sued,
charging that the plans issued for the Angeles, Cleveland, Los
Padres, and San Bernardino National Forests were issued without
coordination with the state as required by law. The Court found
in favor of the State even though there had been lengthy
discussions between the Service and the State. The Court found
that just one element of coordination had not been met, and
therefore put on hold the Service plans.
In that case the Service put forward the same arguments that are
currently used by Forest and Regional Supervisors who refuse to
“coordinate” with local governments in the same state,
California, in which the decision was issued. The Service
argued that it had talked with the State and listened to the
State’s position, thus coordinated. The Court disagreed that
coordination had been accomplished. The Court pointed out that

the Service had failed to discuss the State’s Roadless Rule in
its ROD, and thus failed to point out the inconsistencies
between the State’s rule and the ROD. The Court held that this
failure to perform an element of coordination “significantly
prohibits the public’s ability to understand the competing
priorities of the Service and State”. The Court held that
coordination requires far more than just listening to the
position of the state or local government, that it requires the
Service to analyze the inconsistent positions, discuss them and
consider alternatives for resolving them.
Had the Service been required only to “cooperate” with the
State, the result of the decision would have been immensely
different. “Cooperation” or the “cooperating agency” status
does not include and require performance of all the specific
elements spelled out in the definition of “coordination”.
“Cooperation” does not meet the statutory requirement of
coordination.

2. COORDINATION IS NOT MERELY “CONSULTATION”
A variety of commonly used dictionaries define the term
“consultation” to mean “to ask the advice or opinion of another”
or to “deliberate together”. The Forest Service could “consult”
with a local government simply by talking to the governing body
and listening to its position, opinion or advice. But, that
would not satisfy the definition of “coordination”. As used by
Congress and spelled out by the Secretary of Agriculture,
“coordination” means far more than “consultation”. So said the
Northern District federal court in California Resources Agency
v. United States Department of Agriculture, supra.
In California Native Plant Society v. City of Rancho Cordero,
172 Cal. App. 4th 603, 91 Cal Rptr 3d 571 (Certified for
publication May, 2009) the California Appellate Court rejected
an argument that a “coordination” requirement was satisfied by
“consultation.” In that case the City of Rancho Cordero argued
that “coordination” was satisfied when the city consulted with
the United States Fish and Wildlife Service. It argued that it
met its coordination responsibility by “trying to work together

with [fish and wildlife] by soliciting, carefully considering,
and responding to comments from the [Service].”
The Court disagreed, holding that coordination means more than
mere cooperation or consultation. It held that “coordination”
means more than trying to work together with someone else. The court said that to “coordinate” is:
“to bring into a common action, movement, or condition”; it is synonymous with “harmonize.”
(Merriam‐Webster’s Collegiate Dict., supra, at p. 275, col. 1.) Indeed, the very dictionary the City
cites for the definition of the word “coordinate” defines the word “coordination” as
“cooperative effort resulting in an effective relationship.” (New Oxford Dict., supra, at p. 378,
col. 3.) Although the City suggests “coordination” is synonymous with “consultation” ‐‐ and
therefore the City satisfied its “coordination” obligation under the general plan at the same
time it satisfied its “consultation” obligation under the plan‐‐ that is not true. While the City
could “consult” with the Service by soliciting and considering the Service’s comments on the
draft EIR, the City could not “coordinate” with the Service by simply doing those things. The City
may be correct in asserting “[c]onsultation is not a synonym for ‘agreement,’” but Action
NR.1.7.1 required more than “consultation” with the Service; it required “coordination,” and by
definition “coordination” implies some measure of cooperation that is not achieved merely by
asking for and considering input or trying to work together. Had the City intended the obligation
under Action NR.1.7.1 to be one of mere “consultation,” it could have used that word, as it did
in Action NR.1.1.3. The fact that it did not do so supports the conclusion that the City intended
“coordination” to have a different meaning than “consultation,” consistent with the dictionary
definitions of those words.

As in California Native Plant Society v. City of Rancho Cordero,
and California Resources Agency v. United States Forest Service,
had Congress and the Secretary of Agriculture intended only
cooperation or consultation, they could have said so. Both the
Congress and the Secretary used the terms “cooperate” and
“consultation” at other points in the text of the statutes and
rules. But, as to the relationship of the Service with local
government, they both required “coordination”.

3.COORDINATION IS NOT “COUNTY SUPREMACY”
The concept of County Supremacy, that County
Government can dictate management to the federal
agencies is Unconstitutional Because It Is In Conflict With
the Supremacy Clause of the United States Constitution.

COORDINATION IS DISTINGUISHABLE FROM COUNTY
SUPREMACY BECAUSE IT IS REQUIRED BY FEDERAL
STATUTES THAT COMPRISE THE SUPREME LAW OF THE
LAND. IT IS CONSISTENT WITH, NOT INCONSISTENT
WITH, FEDERAL LAW.
It is important once and for all to dispel any notion that
the “coordination process” is in any way connected with the
“county supremacy” movement of the early 1990s. “Coordination”
is not even consistent with “county supremacy”.
The difference between “coordination” and “county
supremacy” has repeatedly been pointed out by American Stewards
of Liberty, many local governments and I. But, even to this
day, some recalcitrant Forest Service employees try to link the
two concepts together in order to avoid coordinating as required
by Congress and the Secretary of Agriculture.
The “county supremacy” concept argued for supremacy
county government over the federal management agencies.
that concept violates the Supremacy Clause of the United
Constitution that provides that the Constitution and any
made “pursuant thereto” is the supreme law of the land.

of
Clearly
States
law

“Coordination” does not challenge federal law, it is based on
federal law. The Constitution charges Congress with management of the federal lands. In
the exercise of its management mandate, Congress has delegated duties to the Forest Service to
manage the National Forest lands and to the Bureau of Land Management to manage the federal
rangelands. The delegations are stated in the National Forest Management Act and subsequent
statutes related to the Forests, and in the Federal Land Policy Management Act and subsequent
statutes related to the rangelands. Those statutes are made “pursuant to” the Congressional
provision for management by Congress. So, they are the supreme law of the land. And,
“coordination” is included in those statements of the supreme law, thus “coordination” is
mandated by the “supreme law of the land.”

“The Sage Brush Rebellion” leads to county supremacy.

The County supremacy movement no doubt was a direct result of the western rebellion against
federal management known famously as the “Sage Brush Rebellion.” The “rebellion” by western
ranchers, loggers, miners, and recreation users sprang from the major enlargement of federal
regulations of western lands during the administration of President Jimmy Carter. Federal
controls nearly tripled as the President and Congress took control of of lands that had been used
for revenue production and for recreation use from the time the western states entered the Union.
The so-called “Rebellion”, was a movement described by United States News and World
Report on December 1, 1980 as:
“a 20th-century conflict…[that] pits ranchers, loggers, miners and others against
Washington bureaucrats in a fight over the West’s land, water and mineral resources.”
. . . .During President Carter’s years in the White House, relations between the West and
the federal government have deteriorated to the point where widespread resentment has flared
into open conflict.
Named for the fragrant bush that abounds in the area, the Sagebrush Rebellion began as a
fight over the federal government’s vast land holdings and now encompasses almost any issue
that causes friction between Washington and the West.
.During a campaign stop in Idaho Falls, Idaho, [Ronald Reagan] pledged: ‘The next
administration won’t treat the West as if it were not worthy of attention. The next
administration will reflect the values and goals of the Sagebrush Rebellion. Indeed, we can turn
the Sagebrush Rebellion into the Sagebrush Solution.
.....
“Westerners hope, with Reagan sitting in the White House the conflicts between
Washington’s bureaucrats and the West will end. “
Of course, the conflicts did not end; they continued even though Congress had mandated
coordination as a means of conflict resolution in 1976. But, the
“coordination” provisions were ignored by the federal agencies and went undiscovered by local
governments for another decade and a half.
As the Sage Brush Rebellion began to wane, the conflicts between western citizens and
users of the federal lands did not diminish. Rather, the conflicts became more and more
inflamed. Citizens turned to their local governments, mainly county commissioners, for a
solution to the impact of regulatory policies on their incomes and livelihoods. Since the
economic stability of a county depends on the economic stability of its citizens, the counties
began to seek a means to equalize the power or authority of the federal agencies.

Catron County New Mexico adopted what became known as a county supremacy
ordinance. In the ordinance, Catron County declared its superiority of sovereignty over the
lands lying within its boundaries. The ordinance restricted the manner in which federal
employees could perform their duties, and even over their entry into the county to perform their
duties. The ordinance even sought to impose criminal penalties on federal agents who violated
the terms of the ordinance. Enactment of the county supremacy ordinance created a fire storm
throughout the west.
With a glimmer of hope that through such ordinance local interest could be protected, one
county after another began to mimic the Catron County ordinance. One such county was
Boundary County in northern Idaho where the major federal management agency was the United
States Forest Service. Boundary County commissioners enacted the Catron County ordinance
almost verbatim.
Soon after Catron County enacted its supremacy ordinance, the commissioners of
Owyhee County Idaho sought my assistance in preparing to defend the county and its ranchers
from a proposed BLM resource management plan that would have instantly reduced grazing by
Forty percent. The Plan would have put every rancher in the County out of business.
My opinion was that the Idaho Supreme Court would strike down any ordinance even
similar to that of Catron County. I believed that the Boundary County ordinance would be
declared unconstitutional as soon as it reached court. But, after reviewing the language of
FLPMA, I suggested that Owyhee County pursue a “coordination” process that would give them
a seat at the table, and impose on the BLM an obligation to seek consistency. Certainly, a forty
percent reduction in grazing would be inconsistent with any economic policy of the County.
The Owyhee County commissioners initiated the “coordination process”.
As I suspected, both the Idaho District Court and then the Idaho Supreme Court struck
down the Boundary County ordinance. In Boundary Backpackers vs. Boundary County, 128
Idaho 371, the Court held that Congress holds the exclusive right to manage the federal lands, a
power that cannot be thwarted by state or local law. The decision was so direct and clear that it
never had to be repeated in another state court.
The Idaho decision frames the real difference between the coordination process and county
supremacy. Congress does have exclusive management power over the federal lands. That
power granted by the Constitution has been upheld many times by the United States Supreme
Court. In the exercise of its exclusive power over the federal lands Congress has mandated that
its management designees, the Forest Service and the BLM, “coordinate” their planning and
management processes with local government. This coordination mandate is included in federal
statutes enacted under Congress’ exclusive power, thus it is part of the supreme law of the land.

Peter Copellman, who was deputy assistant attorney general in the division of
environmental and natural resources division in the department of justice, pointed out the
unconstitutionality of the county supremacy ordinance in a paper that was published in the
American Judicature Journal. In that same paper, he pointed out that county government did in
fact have authority to initiate the “coordination process” set forth in FLPMA. He correctly stated
that this process would give local government a meaningful role in management of the federal
lands. Copellman was co-counsel to Lois Schiffer representing the federal government in the
lawsuit that set aside the Nye County assertion of ownership of the federal lands. Schiffer made
the statement during the court proceeding “we welcome local participation in the land
management decision.” That statement was made on July 28, 1995. Unlike the county supremacy
position, the coordination communication process is based on federal law and is “the local
participation in land management decisions” referred to by both Schiffer and Coppelman.
As the county supremacy position was winding its way toward destruction, certain antigrazing, anti-logging environmental groups used the Boundary County decision to scare counties
away from any process that gave local government an economic lift. At least one, perhaps more,
of those groups sent copies of the Boundary County decision to every county government in the
Pacific Northwest with a letter claiming that it was unlawful for any county to try to interact with
the federal management agencies.
Of course, the letter was misleading because it did not distinguish between county supremacy
and the “coordination process”. The anti-grazing and anti-logging environmentalist organizations
were upset with the fact that local government had found a way to sit at the table, a relationship
which the environmental groups had enjoyed for many years. The environmental organizations
had and still have paid staff that can spend hours and days in the offices of the management
agencies---time that cannot be spared by ranchers, loggers, farmers, recreation users and water
users. Coordination provides the means by which local government can represent these multiple
users in an even handed negotiating manner---and in a government to government process that
excludes the environmentalists. The reason Congress provided this unique government to
government process is clear: local governing boards have the responsibility of funding public
services with revenue from property taxes. Because of the masses of federal land from which no
tax revenue is drawn, it is important to local elected officials to have some meaningful input into
management of the federal lands to try to deter adverse impact on the use of private land and on
the economy of the government. Through coordination, the local governing boards can place
emphasis on the “human environment” that is often ignored by those interested only in the
“natural environment”. The environmentalist organizations have no responsibility to fund
necessary public services, no responsibility to protect the economic stability of the people or the
local government.
From the time the Boundary County decision was sent to the Pacific Northwest Counties
through today, there are units of local government which believe that it is unconstitutional to
insist on intergovernmental coordination. In Montana, the first response of the Forest Service to

a request for coordination by the Glen Lake Irrigation District, clearly a unit of local government
under Montana law, was that coordination violated the supremacy clause. The Service relied on
an old opinion of the Montana Attorney General that focused on the Boundary County case. The
same response was made to the request for coordination by Fremont County in Wyoming. In
each case, the local government explained the difference between the county supremacy concept
and coordination. Such explanation should not have been necessary---the Service’s own
Planning Rules spelled out the meaning of coordination. So, I have to believe that in each case
the Service was simply bluffing in an attempt to avoid what the law requires.
As I pointed out at the Andrus Conference on Public Lands and Public Policy in the Spring 2010
Symposium at Boise State University, over the years the BLM has begun to lessen its resistance
to coordination while the Forest Service continues to resist complying with the law. The position
of some higher and mid management of the Service is ironic in view of the clarity of the
Secretary’s instructions in the 1982 Planning Rules.
Some Forest Service personnel are willing to comply with the law. In Custer County, Idaho,
Frank Guzman, Supervisor of the Challis-Salmon Forests has agreed to coordinate with the
County Commissioners without threat of lawsuit. He promptly responded to a County letter
requesting coordination, met in a very successful and amiable first meeting and readily scheduled
a second. In Wisconsin, in the Forest, the Supervisor readily agreed to coordinate with the
towns of
In Wrangle Alaska, the District Ranger was fully open to the coordination process upon the first
request from the Borough Assembly. In Modoc County, California, the Supervisor of the Modoc
Forest and the Ranger have worked coordinately with the County Supervisors for nearly two
decades.
But, in California, the Supervisor of the Trinity-Shasta Forests Sharon Heywood has steadfastly
resisted complying with the law; and her violations are backed apparently by Randy Moore, the
Regional Forester. From Siskyeu County in the North through Shasta County Supervisors are
ready to file lawsuits to force compliance. The waste of time and money on such lawsuits is an
absolute shame in view of the clear mandate of Congress that was designed to prevent such
waste.

CASE DECISIONS IN BOTH FEDERAL AND STATE COURTS IMPLEMENT THE STATUTORY AND REGULATORY
MANDATE OF COORDINATION

Several times federal agencies have resisted the Congressional and regulatory mandated of coordination
with local government to the point at which litigation became necessary. Each time the federal agency
has lost. Each time the court has said that coordination means just what this Brief points out in Part
, a meaningful relationship that is far more than mere cooperation or consultation. The courts have
ruled that the agency must reach out toward consistency between local and national positions, the
exact point being urged by a great number of counties and districts against Forest Service personnel at
this very moment.
Even though the main cases have been referred to hereinbefore, this section of the brief will set forth
the specific facts and law related by the decisions in order to demonstrate that they are on all fours with
the issue of coordination with the Forest Service in the cases joined in this lawsuit. These decisions, and
others the deciding courts relied on, implement the statutes and regulations set forth in
_________hereinabove. The decisions in each case require the non‐coordinating agency to follow the
law, and they prohibit moving forward on a decision not coordinated in accordance with the statutes
and regulations.

A.

Uintah County v. Gale Norton, Sec. of Interior

This case involves the failure to coordinate by the Bureau of Land Management, not the Forest Service.
But when Forest Service officials shrug the case off for that reason, as many have, they not only miss the
mark, they miss the entire target. The case decision is important because it demonstrates that
“consistency” is the goal of coordination which the federal agency has to attempt to reach. We have
already demonstrated how Congress intended the consistency requirement to be included whenever it
used the term “coordination” regarding a federal agency’s performance in intergovernmental affairs.
We have also demonstrated how the Secretary of Agriculture has recognized Congressional intent by
requiring a reach for consistency in the 1982 Planning Rules. So, it would behoove the Forest Service
and this Court to recognize the applicability of Uintah to these combined cases.
In the Uintah case decision, the federal district court in Utah made clear that the BLM would not be
allowed to issue and implement a management decision that had not been preceded by “coordination”
that tried to reach consistency with local policy. In the case styled Uintah County and the Ute Indian
Tribe v. Gale Norton, Secretary of Interior and the United States Department of Interior and Bureau of
Land Management, Civil Case No. 2:00‐CV‐0482J, the decision was issued by United States Senior
District Judge Bruce S. Jenkins on September 21, 2001, and filed on the same date.

1. Facts in the Case:

In June, 2000, the BLM issued a Record of Decision calling for the release of 80 wild horses into what
was known as the Bonanza Herd Area on federally owned and managed rangeland located in Uintah
County, Utah.

The Resource Management Plan for the area in which the Bonanza Herd Area is located was issued by
the BLM in 1985. That Plan called for zero wild horses to be maintained in the Bonanza Herd Area. The
District Court however found that the BLM had never adhered to that Plan. In fact, by 1999 there was a
herd of at least 250 wild horses in the Bonanza. In that year, after an outbreak of Equine Infectious
Anemia, the BLM gathered and tested that number of horses. The infected horses were euthanized and
the “negative testing” horses were put under quarantine by the Utah State Veterinarian until April 4,
2000.

Once the quarantine was lifted, the BLM issued an Environmental Assessment containing the decision to
release 80 “negative‐test” horses back into the Bonanza Herd Area.

It should be noted that this was a “management decision” not a plan or planning effort. It was a
management decision based on the existing Resource Management Plan, even though the Plan called
for zero wild horses in the Bonanza Herd Area.

2. Allegations of the Plaintiffs

a.

Uintah County

After unsuccessfully trying to get the BLM to alter its decision, Uintah County filed the lawsuit in which
the District Court applied the coordination provision of FLPMA to set the decision aside. The County
charged that the BLM failed to follow the process of coordination outlined in the Federal Land
Management and Policy Act, thus failed to allow the County’s “procedural rights” “including consistency
review requirements under 43 USCA Section 1712 ( c) (9) and 43 C.F.R. Section 1610.3‐2.”

The statutory provision, set forth hereinabove, provides that the BLM “shall” “coordinate the land use
inventory, planning and management activities [for federal lands]...with the land use planning and
management programs of. . .local governments”.

The statute also provides, as pointed out hereinbefore, that the coordination process concludes with the
objective of reaching consistency between federal and local plans: “Land use plans of the Secretary
under this section shall be consistent with State and local plans to the maximum extent he finds
consistent with Federal law and the purposes of this Act.”

Uintah County also relied on 43 C.F.R. Section 1610.3‐2, also set forth hereinbefore. In that rule the
Secretary of Interior specified that the coordination process MUST be focused on reaching consistency
between federal and local policies, plans and actions. The rule, quoted by the Court states, as set forth
hereinbefore:

“a) Guidance and resource management plans and amendments to management framework plans
shall be consistent with officially approved or adopted resource related plans, and the
policies and programs contained therein, of other Federal agencies, State and local
governments and Indian tribes, so long as the guidance and resource management plans are
also consistent with the purposes, policies and programs of Federal laws and regulations
applicable to public lands, including Federal and State pollution control laws as implemented
by applicable Federal and State air, water, noise, and other pollution standards or implementation
plans.
(b) In the absence of officially approved or adopted resource-related plans of other Federal
agencies, State and local governments and Indian tribes, guidance and resource
management plans shall, to the maximum extent practical, be consistent with officially
approved and adopted resource related policies and programs of other Federal agencies,
State and local governments and Indian tribes. Such consistency will be accomplished so long
as the guidance and resource management plans are consistent with the policies, programs and
provisions of Federal laws and regulations applicable to public lands, including, but not limited
to, Federal and State pollution control laws as implemented by applicable Federal and State air,
water, noise and other pollution standards or implementation plans.”
The rule makes it clear that consistency must be sought unless there is federal law that prohibits the
consistency. The Secretary places such emphasis on reaching consistency that he requires that the State
Director submit any known inconsistencies to the Governor for resolution prior to issuance of a plan.
When resolution is not reached, the Secretary provides that an appeal shall be taken to the national
director of the BLM. (Fn 1)

b. The Ute Indian Tribe

The Tribe charged that “the BLM failed to consult adequately with the Tribe before implementing the
Decision, and. . .failed to review the Decision for consistency with tribal and local land management
plans.” (Page 15 of Slip Opinion, attached to the Brief for convenience.)

Even though the Tribe has vast authority to require consultation on a constitutional level as a sovereign
nation under United States Supreme Court interpretations, the Court decided the case in favor of the
Tribe and County just on the “coordination” provisions of FLPMA. Because it decided for the Tribe on
the “coordination” ground, it did not have to reach the constitutional “consultation” ground.

3. The Response and Assertions of the BLM.
a.

The BLM first tried to evade the issue by denying that either the Tribe or the County had
“standing” to sue.

The BLM attempted to dodge being forced to respond to the charges by relying on a procedural claim
that neither the County nor the Tribe had “standing” sufficient to file their complaints.

The Court disagreed. As to the County, the Court said that the County had a legitimate interest “in the
implementation of its own land management plan.” The Court buttressed its decision on a prior Ninth
Circuit Court of Appeals decision in American Motorcyclist Association v. Watt, 714 F.2d 962 (9th Cir.
1983}.

Judge Jenkins pointed out that in that case “the court [Ninth Circuit] recognized that the county had
standing to bring an action against the BLM based on its allegations of injury concerning inconsistencies
between the resource management plan and the Inyo [California] County Plan.”

The Court also pointed out that the County had “raised valid health, safety, and environmental
concerns: the Decision is not only inconsistent with the County plan, it adds a threat of EIA infection to
private horses and limits the amount of available forage. . .and poses an imminent risk of harm. . .to the
health and welfare of livestock within the County’s jurisdiction.” (Page 13 of the Slip Opinion)

The Court’s somewhat lengthy discussion of the “standing” issue demonstrates that “standing” will be
found whenever a local government or Tribe alleges failure to coordinate (or consult) regarding “any

revision to the [Resource Management Plan], by amendment, or by a decision to change or modify
management practices”.

Because of the importance of this issue to an attempt to persuade a federal management agency that it
must coordinate or be successfully sued, the Court’s discussion is set forth at length:

B. California Resources Agency v. United States Department of
Agriculture
On September 29, 2009, United States District Judge Marilyn Hall Patel in
the Northern District of California, issued a decision implementing the
coordination mandates of the National Forest Management Act and the 1982
Planning Rules, both of which have been set forth at length hereinabove.
The case decision resulted from a complaint filed by the State of California
alleging a failure by the Forest Service to coordinate with the State
regarding the State’s land and resource management processes. The
plaintiffs were the California Resources Agency, the California Department of
Forestry and Fire Protection, and the People of California represented by
then Attorney General, and now Governor-elect Edmund G. Brown.
The State also claimed violations of the National Environmental Policy Act by
adopting a forest plan for four national forests without adequate
environmental review.
The case turned on the holding by the Court that the Forest Service did in
fact commit a procedural violation of the National Forest Management Act
and the Planning Rules by failing to “coordinate” in every aspect prescribed
by the Act and Rules.

a. The facts of the case
In 2001 the Forest Service issued a notice of intent to revise the forest plans
for four southern California forests. In 2004 the Service requested public
comment on a draft Environmental Impact Statement related to the revision.

In November, 2004, the California Secretary of Resources wrote to Secretary
Ann Veneman emphasized the need for “closer partnerships with states.” He
also emphasized specific points on which the State insisted that the Service
observe principles consistent with State policy. He sent the same list of
specifics to Forest Regional supervisor Jack Blackwell in early 2005.
Throughout the next few months the California Secretary advised the
Service several times that California’s interests were not being meaningfully
considered.
The Forest Service response was that it had adequately covered California’s
concerns.
After the Final Environmental Impact Statement was issued, California filed
the lawsuit, claiming violations because the FEIS did not include “any
discussion of California’s policy on roadless areas”. The State claimed that
by failing to describe the California policy so that the conflicting positions of
the State and the Forest Service were evident to the public, the Service
violated the coordination requirements of the statute and Planning Rules.
The Forest Service throughout claimed that it had adequately coordinated.
b. The California allegations
The State alleged that the Service “ignored the State’s roadless policy by not
placing it in the FEIS and discussing the inconsistencies between the State’s
policy and the Service’s conclusions in the FEIS.
The State also alleged that the Service failed to adequately study the
environmental impacts of the preferred alternative. It claimed that the
Service did not include a sufficient range of alternatives, and that the
Service did not adequately address the impacts of oil and gas exploration on
the California Condor.
c. The Forest Service Response
As in the Uintah County case, supra, the federal agency attempted to evade
the issue by challenging the right of the State to file the lawsuit. The
Service claimed that the State could show no sufficient imminent harm or
injury.

As to the merits of the “coordination” claim, the Service asserted that the
statutory and regulatory requirement did not “require the Forest Service to
adopt the State’s position and that the coordination was adequate.” The
Service contended that the “coordination” requirement only created “an
amorphous duty to ‘talk to state entities and consider their views.’” (In the
words of the Court at page 15 of the opinion).
The Service claimed that its interpretation of the statutory requirement of
“coordination” must be given deference by the Court under the doctrine of
Chevron USA, Inc. v. Natural Resource Defense Council, 467 U.S. 837, 84245. As this Court knows, the Chevron doctrine calls for deference to agency
interpretations of facts within its primary jurisdiction, and of agency rules
issued for guidance in applying facts.
The Service also contended that it did in fact coordinate with the State by
talking with it and discussing its position, and that the State failed to take a
specific policy position on which the Service could react. Thus, the Forest
Service contended that the State had absolved it of any technical violation of
the coordination rule.

d. The Court’s Decision
The Court ruled against the Forest Service on each of its points.
First, it found that California did in fact have standing to bring the lawsuit, a
standing that allows each of the plaintiffs in this case to challenge the
Service’s failures to coordinate.
The Court emphasized the geographical proximity of California to the Forest
involved in the dispute. The Court concluded that “geographical proximity to
and use of areas that will be affected by the agency’s policy” is sufficient to
create standing to sue. The Court said:
“California is not merely geographically proximate to the areas of
issue---those areas are within its boundaries. In a case involving a
challenge to a Forest Service decision to allow logging in the Sierra Nevada
Forest, the Ninth Circuit held that ‘special solicitude’ should be afforded
California’s stake in its natural resources’. Sierra Forest Legacy v. Rey, 516
F.3d 1228 (9th Cir. 2008)”. . .

“Congress plainly recognized and endorsed the respective states’
interests in the management of national forests by enacting the provision of
the NFMA requiring the Forest Service to coordinate forest planning with
state resource management processes. See 16 USC Section 1604(a). In
light of this statutory recognition, it would be odd indeed to hold that
California has no concrete interest in activities in the national forests.
California has a concrete interest in the management of national forests
within its borders.” (Fn. 2)
This decision applies equally to each of the local government entities in this
Case. Each is directly proximate to the areas of the Forest that lie within its
boundaries. Each has the same “special solicitude” as to its stake in the
condition of its natural resources. And as to all plaintiffs, Congress
“recognized and endorsed” their interests by requiring the Service to
coordinate with “local government”. The same statute relied on by California
recognizes the same standing of local governments---in the very same
section of the statute.
The Court also ruled against the Forest Service on its argument that under
Chevron, the Court should defer to its position that coordination requires
only that the Service “talk to state entities and consider their views.” First,
the Court said that Chevron did not require deference to the Forest Service’s
interpretation of a statute or a statutory term, citing Bowen v. Georgetown
University Hospital, 488 U.S. 204 (1988).
Further, the Court held that even if the Service were to be allowed to
interpret the statutory meaning of “coordination”, the interpretation would
not be that given by counsel in litigation, but that given in regulatory fashion
by the Secretary of Agriculture. It held that the 1982 Planning Rules
provided an interpretation of coordination that far exceeded the mere duty
to “talk. . .and consider. . .views.”
The Court held that it would follow what the Rules say about “coordination”,
not what the Service alleged it to mean. In “endnote” 7 to the decision,
page 32 of the opinion, the Court says that it “looks to agency regulations,
which are entitled to Chevron deference, for guidance about what it means
to ‘coordinate with’ the states [or local governments which are included in
the same rules on the same basis as state government]”

The Court pointed to the Rules, particularly 36 C.F.R. Section 219.76, cited
extensively hereinbefore, and acknowledged that the rule requires far more
than just “talking and considering”: prior notice to the state or local
government (subsection b); reviewing the state or local policies and
documenting the results of its review (subsection c); meeting with
responsible state or local officials (subsection d); seeking state or local input
regarding management concerns and areas where additional research is
needed (subsection e); and “giving consideration to the effects of the
National Forest management on nearby lands” (subsection f). (Page 16 of
the opinion)
The Court referred extensively to the portion of the Rules that explains what
the Service’s “review” of state or local policies must include:
1. Consideration of the objectives of state, local governments and
Tribes as stated in their policies;
2. Assessment of the interrelated impacts of these local policies with
federal;
3. Determination of how the Service’s plan should deal with the
“interrelated impacts” [which would include “inconsistencies”]; and
4. “Where conflicts with Forest Service planning are identified,
consideration of alternatives for their resolution.” (Page 16 of
Opinion, emphasis added)
The plaintiff local government entities rely on the same rule provisions: the
Forest Service has not followed the rules emphasized by the Court in
California Resources Agency as to each of the Plaintiffs. It has not
demonstrated in Travel Management Plans the four elements required by the
Secretary of Agriculture and emphasized by the Court: consideration,
assessment, determination of how to deal with “interrelated impacts”, and
consideration of alternatives to resolve conflicts. The Plaintiffs have pointed
out the inconsistencies to the responsible Forest Service officials in their
respective areas, and those officials have refused to follow these rules and to
DEMONSTRATE IN THEIR EIS DOCUMENTS HOW THEY HAVE COMPLIED.
It is the latter failure that caused the Court in California Resources Agency to
prohibit further use of the Forest Service plan. The Court held that the
specific violation of the Service was that it did not “display” in its EIS the

results of its “review” which must include “display” in the EIS of each of the
four elements of the review set forth above.
The Court relied heavily on the importance of the demonstration of
compliance with these elements of “review” by displaying compliance in the
EIS:
“Even if the Forest Service’s review of California’s policy was
impeded by California’s failure to fully engage in the planning process, the
rule nevertheless required the Forest Service to display the results of its
review, however impeded. . . .The results of the Forest Service’s review of
state input should have been displayed in the FEIS, even if part of the
discussion would have consisted of noting that the State had not fully
engaged in the process….
“The failure to provide any discussion of input from the State, or at
least of the State’s failure to fully engage in the planning process, was a
violation of the NFMA. This is more than a merely technical violation, as it
significantly inhibits the public’s ability to understand the competing
priorities of the Forest Service and the State.”

These plaintiff local governments have not “impeded” the Service by failing
to “fully engage in the planning process”. In fact, these plaintiffs have
repeatedly urged the Forest Service to engage with them. These plaintiffs
have taken energetic steps in their own planning process, and have
attempted to engage the Service to consider the conflicts and inconsistencies
between the local plans and policies and those being put in place by the
Service. In these cases it has been the Forest Service that has impeded
coordination by absolutely refusing to engage with the local government
plaintiffs.
So, when the Court in California Resources Agency granted summary
judgment to the State and concluded that the “final environmental impact
statement at issue. . .was issued in violation of the NFMA and NEPA” it did
so on a case far less favorable to the State than are the facts presented to
this Court by these local government Plaintiffs.
What the Forest Service failed to do in that case it has failed to do in the
instant cases in spades! In these cases the Forest Service has totally and

completely refused to engage in coordination as spelled out in the statute
and Secretary of Agriculture’s 1982 Planning Rules.

D. California Native Plants Society v. City of Rancho Cordordovo, 172 Cal.
App. 4th 603, 91 Cal. Rptr. 3d 571 (Cal. App. 3rd District, 2009)

1. The facts of the case.
This case centered on challenges to the city’s approval of a residential and
commercial land development project known as the Preserve at Sunridge.
The project site of over 500 acres was located in a “Vernal Pool Region”
which contained vernal pools [“seasonally inundated shallow depressions
underlain by an impermeable layer of soil, generally hardpan or bedrock”,
“inundated with water for various periods of times depending on the depth,
extent and duration of rainfall and ambient temperatures” ] that provide
habitat for two threatened and endangered species: vernal pool fairy shrimp
(threatened) and vernal pool tadpole shrimp (endangered).
In 2004 the United States Fish and Wildlife Service, the U.S. Environmental
Protection Agency and the U.S. Army Corps of Engineers formulated a
“conceptual level strategy” for avoiding and minimizing harm to aquatic
resource habitat in the area of the project.
The City of Rancho Cordero’s General Plan provided that the City must
design mitigation of impact on the species and vernal pools “in coordination
with the U.S. Fish and Wildlife Service and the California Department of Fish
and Game”. The City’s Zoning law required that any project approved must
be consistent with the General Plan. In order to approve a project lawfully
under the zoning law, the City would have had to “coordinate” with the Fish
and Wildlife Service as required by the General Plan.

2. The Allegations of the Plaintiff Native Plant Society.
The Plaintiff Society alleged that the city did not “coordinate” with the
Service, rather that it approved the project “over the [Service’s] repeated
objections that the [mitigation measures] were inadequate.”

3. The City Defendant’s Response
The City claimed that it did satisfy the coordination requirement because it
“consulted” with the Fish and Wildlife Service and made its views known in
the Environmental Impact Review. (prepared under the California
Environmental Quality Act)
The City claimed that “to ‘coordinate’ means to ‘negotiate with others to try
to work together effectively’” The City argued that it did so by “trying to
work together [with the F & W Service] ‘by soliciting, carefully consulting,
and responding to comments from [the Service]’”.
4. The Court’s decision
The Court rejected the City’s definition of what the Plan means when it
requires “coordination”. The Court said that “the concept of
‘coordination’ means more than trying to work together with
someone else.”
To further its point, the Court set forth the meaning of “coordinate” in
specific terms. The Court’s emphasis on the fact that “coordinate” means far
more than cooperate or trying to work together, has already been set forth
in Section ____________of this Brief. But Plaintiffs repeat it here because it
is imperative that this Court understand that the meaning of “coordination”
in even the generic use of the term is consistent with what Congress has
intended for “coordination”, an intention implemented by BLM and Forest
Service rules. The Court said that:
“to bring into a common action, movement, or condition”; it is synonymous with
“harmonize.” (Merriam‐Webster’s Collegiate Dict., supra, at p. 275, col. 1.) Indeed, the very
dictionary the City cites for the definition of the word “coordinate” defines the word
“coordination” as “cooperative effort resulting in an effective relationship.” (New Oxford Dict.,
supra, at p. 378, col. 3.) Although the City suggests “coordination” is synonymous with
“consultation” ‐‐ and therefore the City satisfied its “coordination” obligation under the general
plan at the same time it satisfied its “consultation” obligation under the plan‐‐ that is not true.
While the City could “consult” with the Service by soliciting and considering the Service’s
comments on the draft EIR, the City could not “coordinate” with the Service by simply doing
those things. The City may be correct in asserting “[c]onsultation is not a synonym for
‘agreement,’” but Action NR.1.7.1 required more than “consultation” with the Service; it
required “coordination,” and by definition “coordination” implies some measure of cooperation
that is not achieved merely by asking for and considering input or trying to work together. Had
the City intended the obligation under Action NR.1.7.1 to be one of mere “consultation,” it could

have used that word, as it did in Action NR.1.1.3. The fact that it did not do so supports the
conclusion that the City intended “coordination” to have a different meaning than
“consultation,” consistent with the dictionary definitions of those words.”

The City contended that the Court’s view of “coordination” would subjugate
the City’s authority to that of the US Fish and Wildlife Service. The Court
disagreed, but again pointed out that “coordination” means far more than
mere “solicitation and rejection of input from the agencies with which the
City is required to coordinate.”
The Court remanded the case to the trial court with instructions to issue a
mandate that the project was approved in violation of the Zoning law of the
City that required consistency with the General Plan, a Plan that required
“coordination” that was not engaged in by the City.
The Plaintiff units of local government have called on the Forest Service to
do no more and no less than “coordinate”. The California case makes it
clear that “coordinate” means more even in general usage than the
“cooperation”, “cooperating agency”, and “consultation” often urged on local
governments by the Forest Service.
The Forest Service has not “coordinated” with these plaintiffs within the
general meaning of “coordination” as set forth in California Native Plants
Society. It has not coordinated within the definitions provided by the
Congress and the Secretaries of Interior and Agriculture. In fact, in these
cases, it has not even engaged the Plaintiffs in any effort of meaningful
discussions of the differences between local policies and federal. It has
openly and deliberately refused to follow the law.

CONCLUSION
For the reasons set forth herein, plaintiff ______________County
requests that the Court grant its motion for summary judgment

requiring the Forest Service to enter into the coordination
process fully as expressed in the National Forest Management
Act, the Federal Land Policy Management Act and the 1982
Planning Rules issued by the Secretary of Agriculture (optional
request: requests that the Court enter a declaratory judgment
declaring that the statutory and regulatory requirements of
coordination as outlined by the County in its complaint and
affidavits are in fact a correct statement of the law binding on
the Forest Service defendant).
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Title 3—

Executive Order 13563 of January 18, 2011

The President

Improving Regulation and Regulatory Review
By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to improve regulation
and regulatory review, it is hereby ordered as follows:
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Section 1. General Principles of Regulation. (a) Our regulatory system must
protect public health, welfare, safety, and our environment while promoting
economic growth, innovation, competitiveness, and job creation. It must
be based on the best available science. It must allow for public participation
and an open exchange of ideas. It must promote predictability and reduce
uncertainty. It must identify and use the best, most innovative, and least
burdensome tools for achieving regulatory ends. It must take into account
benefits and costs, both quantitative and qualitative. It must ensure that
regulations are accessible, consistent, written in plain language, and easy
to understand. It must measure, and seek to improve, the actual results
of regulatory requirements.
(b) This order is supplemental to and reaffirms the principles, structures,
and definitions governing contemporary regulatory review that were estab
lished in Executive Order 12866 of September 30, 1993. As stated in that
Executive Order and to the extent permitted by law, each agency must,
among other things: (1) propose or adopt a regulation only upon a reasoned
determination that its benefits justify its costs (recognizing that some benefits
and costs are difficult to quantify); (2) tailor its regulations to impose the
least burden on society, consistent with obtaining regulatory objectives, taking
into account, among other things, and to the extent practicable, the costs
of cumulative regulations; (3) select, in choosing among alternative regulatory
approaches, those approaches that maximize net benefits (including potential
economic, environmental, public health and safety, and other advantages;
distributive impacts; and equity); (4) to the extent feasible, specify perform
ance objectives, rather than specifying the behavior or manner of compliance
that regulated entities must adopt; and (5) identify and assess available
alternatives to direct regulation, including providing economic incentives
to encourage the desired behavior, such as user fees or marketable permits,
or providing information upon which choices can be made by the public.
(c) In applying these principles, each agency is directed to use the best
available techniques to quantify anticipated present and future benefits and
costs as accurately as possible. Where appropriate and permitted by law,
each agency may consider (and discuss qualitatively) values that are difficult
or impossible to quantify, including equity, human dignity, fairness, and
distributive impacts.
Sec. 2. Public Participation. (a) Regulations shall be adopted through a
process that involves public participation. To that end, regulations shall
be based, to the extent feasible and consistent with law, on the open exchange
of information and perspectives among State, local, and tribal officials, ex
perts in relevant disciplines, affected stakeholders in the private sector,
and the public as a whole.
(b) To promote that open exchange, each agency, consistent with Executive
Order 12866 and other applicable legal requirements, shall endeavor to
provide the public with an opportunity to participate in the regulatory
process. To the extent feasible and permitted by law, each agency shall
afford the public a meaningful opportunity to comment through the Internet
on any proposed regulation, with a comment period that should generally
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be at least 60 days. To the extent feasible and permitted by law, each
agency shall also provide, for both proposed and final rules, timely online
access to the rulemaking docket on regulations.gov, including relevant sci
entific and technical findings, in an open format that can be easily searched
and downloaded. For proposed rules, such access shall include, to the
extent feasible and permitted by law, an opportunity for public comment
on all pertinent parts of the rulemaking docket, including relevant scientific
and technical findings.
(c) Before issuing a notice of proposed rulemaking, each agency, where
feasible and appropriate, shall seek the views of those who are likely to
be affected, including those who are likely to benefit from and those who
are potentially subject to such rulemaking.
Sec. 3. Integration and Innovation. Some sectors and industries face a signifi
cant number of regulatory requirements, some of which may be redundant,
inconsistent, or overlapping. Greater coordination across agencies could re
duce these requirements, thus reducing costs and simplifying and harmo
nizing rules. In developing regulatory actions and identifying appropriate
approaches, each agency shall attempt to promote such coordination, sim
plification, and harmonization. Each agency shall also seek to identify, as
appropriate, means to achieve regulatory goals that are designed to promote
innovation.
Sec. 4. Flexible Approaches. Where relevant, feasible, and consistent with
regulatory objectives, and to the extent permitted by law, each agency shall
identify and consider regulatory approaches that reduce burdens and main
tain flexibility and freedom of choice for the public. These approaches
include warnings, appropriate default rules, and disclosure requirements
as well as provision of information to the public in a form that is clear
and intelligible.
Sec. 5. Science. Consistent with the President’s Memorandum for the Heads
of Executive Departments and Agencies, ‘‘Scientific Integrity’’ (March 9, 2009),
and its implementing guidance, each agency shall ensure the objectivity
of any scientific and technological information and processes used to support
the agency’s regulatory actions.
Sec. 6. Retrospective Analyses of Existing Rules. (a) To facilitate the periodic
review of existing significant regulations, agencies shall consider how best
to promote retrospective analysis of rules that may be outmoded, ineffective,
insufficient, or excessively burdensome, and to modify, streamline, expand,
or repeal them in accordance with what has been learned. Such retrospective
analyses, including supporting data, should be released online whenever
possible.
(b) Within 120 days of the date of this order, each agency shall develop
and submit to the Office of Information and Regulatory Affairs a preliminary
plan, consistent with law and its resources and regulatory priorities, under
which the agency will periodically review its existing significant regulations
to determine whether any such regulations should be modified, streamlined,
expanded, or repealed so as to make the agency’s regulatory program more
effective or less burdensome in achieving the regulatory objectives.
Sec. 7. General Provisions. (a) For purposes of this order, ‘‘agency’’ shall
have the meaning set forth in section 3(b) of Executive Order 12866.
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(b) Nothing in this order shall be construed to impair or otherwise affect:
(i) authority granted by law to a department or agency, or the head
thereof; or
(ii) functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.
(c) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.
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(d) This order is not intended to, and does not, create any right or
benefit, substantive or procedural, enforceable at law or in equity by any
party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.

THE WHITE HOUSE,
January 18, 2011.
[FR Doc. 2011–1385
Filed 1–20–11; 8:45 am]
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